BEFORE THE |
CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD

In the Matter of:

'PRECEDENT
JAMES ARTHUR ANDERSON BENEFIT DECISION
(Claimant-Appellant) No. P-B-1

Case No. 67-3832

S.S.A. No.

The claimant appealed from Referee's Declsion No.

3-116383 which held him ineligible for unemployment
benefits commencing June 25, 1967 under the provisions
of section 1253{c) of the Unemployment Insurance Code

on the grouni that he was not avallable for work. The
claimant was zranted permission to submlt written argu-
nent; however, ncne has been received by this board.

STATENMENT 75 FiTlTS

The -_:z-mz-7 s a construction laborer and a member
of thne cc-ostracTion laborers union in Oroville. The
mzior ems -7 ponstruction laborers in the Oroville
arszz regu_—= T2z zuch employees be avallable for work
or =mmz2 z--S=s: T22 day shift, the night shift, and the
Swinz smifT.

Tha plzimznt 15 a member of the Seventh-Day Adven-
tisT Church and has always conformed to the tenets of
thet churen which prohiblts work from sunset Friday

throuzh sunset Saturday. Members of this falth observe
this pericd as the Sabbath. Because of his religious
beliefs the claimant will accept work only on the day
shift, Monday through Friday. Insofar as the record
shows, the claimant imposes no other restrictions on
acceptable work. In addition to hls experience as a
construction laborer, the claimant has worked as a
hospital orderly. The tenets of his church do not re-
strict the administering of aid to the sick or disabled
and as a hospital orderly the claimant may, within the
precepts of his religion, work any hours. All of the
claimant's experience as construction laborer has been
gained by working during the daytime hours. Subsequent
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to filing his claim and prior to the referee's hearing,
the claimant obtained work as a construction laborer on
the day shift for a perlod of in excess of three weeks.

The Department of Employment held the claimant not
avalilable for work because it considered his restriction
to daytime work only significantly reduced the possibil-
1ties of his obtaining employment because it eliminated
two of the three shifts on which construction laborers
are employed.

REASCNS FOR DECISION

Sezction 1253(c) of the Unemployment Insurance Code
provides in pertinent part that an unemployed individual
1z elZzible for benefits with respect to any week only
if he was available for work during that week.

In thls case the claimant, because of his religious

rirciz.zs5, imposes a restriction on acceptable work

wii:n ozes, in fact, eliminate a certain portion of the

lazor mzrket. However, this restriction does not elimi-
nzts zrv rzart of the labor market for hospital orderlies
&r LCrcureTion 1n which the claimant has had experlence,

‘!\'-—.

‘T eliminate the possibility of the claimant

Z W< as 2 construction laborer as shown by the
=== =22t 2.1 of his work experience as a construction
tT2r =5 Ceen obtained during the day shift, and that
“Z 2 2=t of the period involved in this appeal he

Zzzn zxzzloyed.

we believe the facts in this case are distinguish-
able Irom those which we considered in Benefit Decisions
Ncs. 1304, 4669 and 6418,

In Benefit Decision No. 1304, the clalmant was a
member of the Seventh-Day Adventist Church and would not
accept work on Friday night or Saturday. She also re-
fused to accept work as a presser for which a large
labor market existed. We held in that case that her
religlous beliefs alone did not render the claimant un-
avallable for work, but these beliefs coupled with other
restrictions imposed by the claimant on acceptable work
did materially reduce the possibilities of her obtaining

employment. We concluded the claimant was not available
for work.
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In Benefit Decision No. 4669, we agailn consldered
the eligibility of a member of the Seventh-Day Adventist
church. In that case the clalmant moved from San
Francisco where she was employed, to Oroville where most
of the employers in her occupatlonal filelds requilred
saturday work. We held that the clalmant's move from
the large metropolitan area where she had been employed
together with her restrictions on acceptable work be-
cause of her religious bellefs rendered her not avail-

able for work.

In Benefit Decision No. 6418, the claimant's
reli;;ous bv*-. s prohibited her pcrformance of work
ron ShﬂQOhﬂ y to sundown Saturday. There was no
N_“» th ‘ bor market existed for a claimant who
paae subn trictlon. We held the claimant did
10 meet tha ability requirements of the code. 1In

Vi

the principles previously adopted
ﬂals Board as set forth above, the
mwilllingness to accept work on
e““use of religious belief would
tn o .mz2.f render the claimant unavailable
Por W““V under the code. We recognize the
: sz claimant to maintain her reli-
zvions and realize that there are
ztlzns whera2 such convictions would
employment opportunities of a
zzch case must be consid-
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court of the United States in Sherbert
374 U.S. 398, 10 L. Ed. 2d 965; S
“dered a case with facts similar to those
matter. In that case the claimant was a
ventist and refused to accept employment
ulre her to work on Saturdays. On the
s of her *311gious belief, the South Carolina Agency
neld her not avallable for work and the South Carolina
Supreme Court affirmed the denial of benefits. In re-
versing the judgment of the State Court, the Supreme
Court of the United States stated:
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"We turn first to the question whether
the disqualification for benefits imposes
any burden on the free exercise of appellant's



religion. We think it is clear that it does.
In a sense the consequences of such a dis-
qualification to religious principles and
practices may be only an indirect result of
welfare legislation within the State's gen- .
eral competence to enact; 1t is true that no
criminal sanctions directly compel appellant
to work a six-day week. But this is only the
beginning, not the end of our inquiry. For
t (1)f the purpose or effect of a law is to
impede the observance of one or all religlons
or is to discriminate invidiously between re-
iiztons, that law 1s constitutionally invalid
7en though the burden may be characterized
veing only indirect.' (Citation omitted)
re not only is it apparent that appellant's
clared ineligibility for benefits derives
121y from the practice of her religion, but
= pressure upon her to forego that practice
unmistakable. The ruling forces her to
mnose between following the precepts of her
e gion and forfeiting benefits, on the one
~.zna, and abandoning one of the precepts of
~e> religion in order to accept work, on the
~=-z» hand. Governmental jmposition of such
-~cice puts the same kind of burden upon the
exercise of religion as would a fine 1m-
=2 against appellant for her Saturday
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“In holding as we do, plalnly we are not
®sstering the testablishment! of the Seventh-
czy Adventist religion in South Carolina, for
~he extension of unemployment benefits to Sab-
~=tarians in common with Sunday worshippers
~2flects nothing more than the governmental
obligation of neutrality in the face of reli-
gious differences, and does not represent that
involvement of religilous with secular insti-
tutions which it is the object of the Estab-
1ishment Clause to forestall. (citation
omitted) Nor does the recognltion of the
appellant's right to unemployment beneflits
under the state statute serve to abridge any
other person's religlous liberties. Nor do
we, by our declslon today, declare the exist-
ence of a constitutional right to unemploy-
ment benefits on the part of all persons
whose religious convictions are the cause of
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their unemployment. This 1s not a case in
which an employee's religious convictions
serve to make him a nonproductive member of
society. See note 2, supra: '. . . The
record indicates that of the 150 or more
Seventh-day Adventists in the Spartanburg
area, only appellant and one other have been
unable to find suitable non-Saturday employ-
ment.' Finally, nothing we say today con-
strains the States to adopt any particular
form or scheme of unemployment compensation.
Our holding today is only that South Carolina
may not constitutionally apply the eligibil-
ity provisions so as to constrain a worker

©0 abandon his religious convictions respect-
ing the day of rest."

= that within the principles expressed in
our pricr c=zXZzions, the restriction on acceptable work
imposed by the clalmant because of his religlous convic-
tions did not render the claimant unavailable for work.
~=2¢ 2 labor market for his services in which
zbly expect to obtain employment. We
= from deciding in this case, as did the
v. Verner, supra, whether a restric-
religious reasons which would effect-
z_1 opportunities for employment should
~1ity for benefits under the Unemploy-
- ~zZz. The claimant's restriction herein
©Z mEL2 him a non-productive member of

The C2cisicon of the referee is reversed. The
¢laimant Is not ineligible for benefits under section
1252(¢c) ¢f th= ccde.

Secramento, Celifornia, December 15, 1967.
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